IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVID A. COHEN et al . ) G VIL ACTI ON
V. :
UNI TED STATES OF AMERI CA : NO. 03-3234

MEMORANDUM AND ORDER
Dal zel I, J. April 9, 2004

In the notion now before us, the petitioners seek a
stay of our Order of February 10, 2004, which granted the
Governnent's notion for the summary enforcenent of sunmonses
directing SEI Private Trust Conpany to produce docunents relating
to a disability trust programit adm nistered until Septenber of
2003 on behal f of petitioner xélan, The Econom c Associ ation of

Health Professionals.! See generally David Cohen v. United

States, -- F.Supp.2d --, 2004 W. 250545 (E.D. Pa. Feb. 10, 2004).
Stay of an order enforcing a sunmons pendi ng appeal is

an "extraordinary remedy." United States v. Judicial \Wtch,

Inc., 241 F.Supp.2d 15, 16 (D.D.C. 2003). A party seeking such a
stay nmust satisfy a four-part balancing test:

(a) the applicant [for the stay] must make a strong
showing that he is likely to succeed on the nerits of
t he appeal; (b) the applicant [nust] establish that

unl ess a stay is granted he wll suffer irreparable
injury; (c) no substantial harmw || cone to other
interested parties; and (d) a stay would do no harmto
the public interest.

1. At the sane tine, we denied the petitioners' notion to quash
t he summonses.



United States v. Manchel, Lundy & Lessin, 477 F.Supp. 326, 334-35

(E.D. Pa. 1979), quoting Bauer v. MlLlaren, 332 F. Supp. 723, 729

(S.D. lTowa 1971); United States v. Jones, 1999 W. 1057210, at *1

(D.S.C. Cct. 5, 1999).

For the reasons provided bel ow, we conclude that the
petitioners have failed to satisfy this standard.

In the first place, the petitioners argue that they are
likely to succeed on appeal because Agent Marien's declaration
does not expressly articulate the Governnent's contention that it
may need to contact other disability trust participants to
determ ne what xélan told them about the programand to

determne, inter alia, whether "comon risk factors such as the

age, occupation, and health of the participants have any effect
on the prem uns and benefits under the program"™ Govt.'s Reply
(Mot. Sunmary Enforcenent) at 5.

As the Court of Appeals for the Seventh G rcuit noted
in the very case that the petitioners have cited, sunmons
proceedi ngs are neant to be summary in nature, and the
Governnent's burden in establishing its prima facie case is not a

heavy one. Mller v. United States, 150 F.3d 770, 772 (7th Cr

1998). In view of this jurisprudence, we cannot concl ude that
Governnent's briefs nust parrot the agent's affidavits, or that

it generate these very different docunents by cutting-and-pasting
the latter into the former. What is required is an affidavit

offering a sufficient -- and not necessarily exhaustive --



expl anation of why the information the Service seeks may be
rel evant to the investigation.

The Governnent anply satisfied this requirenent here.
Agent Marien's declaration detailed the Service's difficulties in
obt ai ni ng accurate and conplete infornmati on about the operation
of the trust. Mreover, it explained that the Service seeks
records relating to other participants so that it can develop a
conpl et e understandi ng of how the disability trust operates,
determ ne whether it is, in fact, a program of insurance, and
calculate the qualified cost of the insurance it provides the
Cohens. Marien Decl. { 36-38;

The argunents in the Governnent's reply brief were
reasonabl e gl osses on Agent Marien's detail ed explanation of why
the Service cannot determ ne the Cohens' tax liability wthout a
devel oping a full understandi ng of the workings of the trust,
which in turn requires exam nation of docunents relating to other
participants. The jurisprudence in this area does not require
nor e.

The petitioners al so suggest that the fact that the
Governnent articul ated sonme of the reasons for enforcing the

summonses in a reply brief sonehow casts doubt on its bona fides.

They neglect to nmention that we solicited the reply brief in
response to the petitioner's attenpt to stipulate that other
partici pants' records would not shed |ight on whether the

disability trust is a programof insurance. The petitioners



cannot heap ashes on the Governnment for sharpening its argunents
in response to their own litigation stratagem

Finally, the petitioners appear to argue that we erred
in declining to grant an evidentiary hearing at which they could
have cross-exam ned Agent Marien on whet her he would actually use
the information gleaned fromthe SEI records to reconstruct the
"actuarial underpinnings" of the disability trust. A hearing is
warranted in sunmary enforcenent proceedings only if the taxpayer
has factually refuted material Governnent allegations or has

factually supported an affirmative defense. United States v.

Garden State Nat'l Bank, 607 F.2d 61, 71 (3d Cr. 1979).

As we expl ained in our nenorandum opi ni on of February
10, 2004, the petitioners failed to satisfy this standard.
Al t hough they produced a sizeabl e body of evidence in support of
their contention that the disability trust programis actuarially
sound and satisfies the definition of insurance? they never
refuted the Governnent's contention that the Service needs
additional information to conplete -- and then verify to its
satisfaction -- its understanding of how the trust operates. As
we al so noted in February, the Governnent's showing in this
regard was particularly strong because xél an and the Cohens have

provided the Service with conflicting informati on about the trust

2. The petitioners have continued to build this record by
soliciting the declaration of Ralph J. Sayre, an actuary from
Al pharetta, Georgia. W have declined to consider this

decl arati on because, as the Governnent notes, it is highly
untinmely.
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and because xélan has shifted actual adm nistration of the trust
of f shore.

The petitioners have also failed to establish that they
wll suffer irreparable harmif we decline to grant a stay.
Wil e they contend that enforcenent of the summonses will [Iikely
result in the invasion of other xélan participants' privacy, the
standard for obtaining a stay is whether the novants, and not
simlarly-situated individuals, will suffer irreparable harm

Xél an's contention that enforcenent of these sunmonses
will irreparably harmits own reputation is nore col orabl e but
does not withstand close scrutiny. While enforcenent of these
summonses may harm xél an by | eadi ng sone physicians to reconsider
whet her what we might diplomatically term xélan's nore aggressive
prograns are indeed the road to tax-deferred riches (or, in
xél anese, the accumul ation of "critical capital mass"), any such
squeam shness woul d, at nost, nerely add to the | oss of
reputation that xélan nmay already have suffered since the Service

began its investigation. Not only has The New York Tines covered

this case, see Lynnley Browning, Judge Backs |I.R S. Effort to Get

Tax Shelter Files, N Y. Tinmes, February 13, 2004, at C3, but the

petitioners report that the Service has already opened audits on
at |l east eighty other xélan participants. |In sum the cat is

al ready out of the bag, and any increnental reputational harm
xél an may sustain by enforcenment of the summopnses is no grounds

for staying the O der.



Turning to the remaining elenents of the petitioners
burden, we conclude that the interests of justice point away from
granting their notion. As we note above, the conflicting
information the petitioners have provided and the manner in which
xél an has structured the disability trust have already frustrated
the Service's efforts to conclude the Cohen audit, and the public

has a strong interest in having the Service do its job pronptly

and conpletely. Accord Judicial Watch, 241 F. Supp.2d at 18.

In sum xélan and the Cohens have not shown that a stay
pendi ng appeal is warranted here. However, we agree with the
petitioners that a tenporary stay is reasonable so that they can
seek a stay fromthe Court of Appeals.

It is hereby ORDERED that:

1. Petitioners' notion for a stay pending appeal is
DENI ED,;

2. Petitioners' request for a tenporary stay pending
their application for a stay fromthe Court of Appeals is
GRANTED; and

3. Petitioners shall apply for such a stay by May 7,
2004.

BY THE COURT:

Stewart Dal zel |, J.






